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(d) Care and maintenance. For pur-
poses of section 642(i) and this section, 
the term care and maintenance of 
gravesite shall be generally defined in 
accordance with the definition of such 
term under the local law pursuant to 
which the cemetery perpetual care 
fund is created. If the applicable local 
law contains no definition, care and 
maintenance of gravesites may include 
the upkeep, repair and preservation of 
those portions of cemetery property in 
which gravesites (as defined in para-
graph (c) of this section) have been 
sold; including gardening, road mainte-
nance, water line and drain repair and 
other activities reasonably necessary 
to the preservation of cemetery prop-
erty. The costs for care and mainte-
nance include, but are not limited to, 
expenditures for the maintenance, re-
pair and replacement of machinery, 
tools, and equipment, compensation of 
employees performing such work, in-
surance premiums, reasonable pay-
ments for employees’ pension and other 
benefit plans, and the costs of main-
taining necessary records of lot owner-
ship, transfers and burials. However, if 
some of the expenditures of the ceme-
tery corporation, such as officers’ sala-
ries, are for both care and maintenance 
and for other purposes, the expendi-
tures must be properly allocated be-
tween care and maintenance of 
gravesites and the other purposes. Only 
those expenditures that are properly 
allocable to those portions of cemetery 
property in which gravesites have been 
sold qualify as expenditures for care 
and maintenance of gravesites. 

[T.D. 7651, 44 FR 61596, Oct. 26, 1979]

§ 1.643(a)–0 Distributable net income; 
deduction for distributions; in gen-
eral. 

The term distributable net income has 
no application except in the taxation of 
estates and trusts and their bene-
ficiaries. It limits the deductions al-
lowable to estates and trusts for 
amounts paid, credited, or required to 
be distributed to beneficiaries and is 
used to determine how much of an 
amount paid, credited, or required to 
be distributed to a beneficiary will be 
includible in his gross income. It is 
also used to determine the character of 
distributions to the beneficiaries. Dis-

tributable net income means for any 
taxable year, the taxable income (as 
defined in section 63) of the estate or 
trust, computed with the modifications 
set forth in §§ 1.643(a)–1 through 
1.643(a)–7.

§ 1.643(a)–1 Deduction for distribu-
tions. 

The deduction allowable to a trust 
under section 651 and to an estate or 
trust under section 661 for amounts 
paid, credited, or required to be distrib-
uted to beneficiaries is not allowed in 
the computation of distributable net 
income.

§ 1.643(a)–2 Deduction for personal ex-
emption. 

The deduction for personal exemp-
tion under section 642(b) is not allowed 
in the computation of distributable net 
income.

§ 1.643(a)–3 Capital gains and losses. 
(a) Except as provided in § 1.643(a)–6, 

gains from the sale or exchange of cap-
ital assets are ordinarily excluded from 
distributable net income, and are not 
ordinarily considered as paid, credited, 
or required to be distributed to any 
beneficiary unless they are: 

(1) Allocated to income under the 
terms of the governing instrument or 
local law by the fiduciary on its books 
or by notice to the beneficiary, 

(2) Allocated to corpus and actually 
distributed to beneficiaries during the 
taxable year, or 

(3) Utilized (pursuant to the terms of 
the governing instrument or the prac-
tice followed by the fiduciary) in deter-
mining the amount which is distrib-
uted or required to be distributed. 
However, if capital gains are paid, per-
manently set aside, or to be used for 
the purposes specified in section 642(c), 
so that a charitable deduction is al-
lowed under that section in respect of 
the gains, they must be included in the 
computation of distributable net in-
come. 

(b) Losses from the sale or exchange 
of capital assets are excluded in com-
puting distributable net income except 
to the extent that they enter into the 
determination of any capital gains that 
are paid, credited, or required to be dis-
tributed to any beneficiary during the

VerDate Jan<31>2003 15:18 Apr 18, 2003 Jkt 200088 PO 00000 Frm 00053 Fmt 8010 Sfmt 8010 Y:\SGML\200088T.XXX 200088T



54

26 CFR Ch. I (4–1–03 Edition)§ 1.643(a)–4

taxable year (but see § 1.642(h)–1 with 
respect to capital loss carryovers in 
the year of final termination of an es-
tate or trust). 

(c) The deduction under section 1202 
(relating to capital gains) is taken into 
account in computing distributable net 
income to the extent that it is allo-
cable to capital gains which are paid, 
permanently set aside, or to be used for 
the purposes specified in section 642(c). 
See the regulations under section 642(c) 
to determine the extent to which the 
amount so paid, permanently set aside, 
or to be used consists of capital gains. 
The deduction for capital gains pro-
vided in section 1202 insofar as it is al-
locable to the remainder of the capital 
gains is not taken into account. 

(d) The application of this section 
may be illustrated by the following ex-
amples:

Example 1. A trust is created to pay the in-
come to A for life, with a discretionary 
power in the trustee to invade principal for 
A’s benefit. In the taxable year, $10,000 is re-
alized from the sale of securities at a profit, 
and $10,000 in excess of income is distributed 
to A. The capital gain is not allocated to A 
by the trustee. During the taxable year the 
trustee received and paid out $5,000 of divi-
dends. No other cash was received or on hand 
during the taxable year. The capital gain 
will not ordinarily be included in distribut-
able net income. However, if the trustee fol-
lows a regular practice of distributing the 
exact net proceeds of the sale of trust prop-
erty, capital gains will be included in dis-
tributable net income.

Example 2. The result in example 1 would 
have been the same if the trustee had been 
directed to pay an annuity of $15,000 a year 
to A (instead of being directed to pay the in-
come to A with a discretionary power to dis-
tribute principal).

Example 3. The trustee of a trust con-
taining Blackacre and other property is di-
rected to hold Blackacre for ten years, and 
then sell it and distribute its proceeds to A. 
Any capital gain realized from the sale of 
Blackacre will be included in distributable 
net income.

Example 4. A trust instrument directs that 
the income shall be paid to A, and that the 
principal shall be distributed to A when he 
reaches age 35. All capital gains realized in 
the year of termination will be included in 
distributable net income. (See § 1.641(b)–3 for 
the determination of the year of final termi-
nation and the taxability of capital gains re-
alized after the terminating event and before 
final distribution.)

Example 5. If in example 4 the trustee had 
been directed to distribute half of the prin-
cipal to A when he reached 35, the capital 
gain would be included in distributable net 
income (and in the distribution to A) to the 
extent the capital gain is allocable to A 
under the governing instrument and local 
law. Thus, if the trust assets consisted en-
tirely of 100 shares of corporation M stock 
and the trustee sold half the shares and dis-
tributed the proceeds to A, the entire capital 
gain would normally be considered as allo-
cated to A. On the other hand, if the trustee 
sold all the shares and distributed half the 
proceeds to A, half the capital gain would be 
considered as allocable to A.

Example 6. If in example 4 the trustee had 
been directed to pay $10,000 to B before mak-
ing distribution to A, no portion of the cap-
ital gains would be allocable to B since the 
distribution to B is a gift of a specific sum of 
money within the meaning of section 
663(a)(1). 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by T.D. 6989, 34 FR 731, Jan. 17, 1969; 
T.D. 7357, 40 FR 23742, June 2, 1975]

§ 1.643(a)–4 Extraordinary dividends 
and taxable stock dividends. 

In the case solely of a trust which 
qualifies under subpart B (section 651 
and following) as a ‘‘simple trust,’’ 
there are excluded from distributable 
net income extraordinary dividends 
(whether paid in cash or in kind) or 
taxable stock dividends which are not 
distributed or credited to a beneficiary 
because the fiduciary in good faith de-
termines that under the terms of the 
governing instrument and applicable 
local law such dividends are allocable 
to corpus. See section 665(e), paragraph 
(b) of § 1.665(e)–1, and paragraph (b) of 
§ 1.665(e)–1A for the treatment of such 
dividends upon subsequent distribu-
tion. 

[T.D. 7204, 37 FR 17134, Aug. 25, 1972]

§ 1.643(a)–5 Tax-exempt interest. 

(a) There is included in distributable 
net income any tax-exempt interest ex-
cluded from gross income under section 
103, reduced by disbursements allocable 
to such interest which would have been 
deductible under section 212 but for the 
provisions of section 265 (relating to 
disallowance of deductions allocable to 
tax-exempt income). 

(b) If the estate or trust is allowed a 
charitable contributions deduction

VerDate Jan<31>2003 15:18 Apr 18, 2003 Jkt 200088 PO 00000 Frm 00054 Fmt 8010 Sfmt 8010 Y:\SGML\200088T.XXX 200088T


